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SUMMARY

!  Beginning with Medicaid, federal statutes authorizing funding of general health

services and health coverage have been construed to authorize coverage of abortions

essentially without restriction, except when Congress has explicitly prohibited such

subsidies.

! The Patient Protection and Affordable Care Act (PPACA, Public Law 111-148)

contains multiple provisions that provide authorizations for subsidies for abortion, both

implicit and explicit, and also multiple provisions which may be used as bases for

abortion-expanding administrative actions.  The law lacks effective, bill-wide protective

language such as the House of Representatives attached to its version of health care

restructuring legislation on November 7, 2009 (the Stupak-Pitts Amendment).

! The first major component of the PPACA to be implemented, the Pre-Existing

Condition Insurance Plan (PCIP) program, a 100% federally funded program, provided a

graphic demonstration of the problem:  The Department of Health and Human Services

initially approved plans from multiple states that explicitly covered elective abortions. 

After NRLC blew the whistle on this development and a public outcry ensued, DHHS

announced a discretionary decision that the PCIP plans would not cover elective abortions

– but stakeholders on all sides of the issue acknowledged that coverage of abortions was

not impeded by any provision of the PPACA, nor even addressed in Executive Order

13535.

!  Executive Order 13535 is a hollow political construct – or, as described by the

president of the Planned Parenthood Federation of America, “a symbolic gesture.”

!  There are, by conservative estimate, more than one million Americans who were born

alive and are with us today, who would have been aborted if the Hyde Amendment had

not been in place.   The Guttmacher Institute has termed this a “tragic result,” but NRLC

regards it a major pro-life success story.  The Hyde Amendment is the most successful

domestic “abortion reduction” policy ever enacted by Congress.  
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Chairman Pitts, distinguished members of the subcommittee, I am Douglas

Johnson, federal legislative director for the National Right to Life Committee (NRLC), a

position that I have held since 1981.

NRLC is a federation of state right-to-life organizations nationwide.  Since its

inception, NRLC’s organizational mission has been to defend the right to life of innocent

human beings, where that right is threatened or denied by such practices as abortion,

infanticide, and euthanasia.

Consistent with that mission, NRLC is opposed to government funding of abortion

and government subsidies for health insurance plans that cover abortion.  NRLC supports

the Protect Life Act, as well as the more comprehensive, government-wide approach

incorporated in the No Taxpayer Funding for Abortion Act (H.R. 3).  

The Protect Life Act would correct the new abortion-expanding provisions that

became law in March, 2010, as part of the so-called Patient Protection and Affordable

Care Act (“PPACA,” Public Law 111-148).  That law contains multiple provisions that

authorize subsidies for abortion, as well as provisions that could be employed for

abortion-expanding administrative mandates.  Some of these objectionable provisions are

entirely untouched by any limitation on abortion, whether contained in the PPACA itself

or elsewhere, while others are subject only to limitations that are temporary, contingent,

and/or ridden with loopholes.  
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The PPACA also created multiple new streams of federal funding that are “self-

appropriated” – that is to say, they will flow outside the regular funding pipeline of future

DHHS appropriations bills  and therefore would be entirely untouched by the Hyde1

Amendment  (which controls only funds appropriated through the regular annual Health2

and Human Services appropriations bill), even if one assumed that the Hyde Amendment

would be renewed for each successive fiscal year in perpetuity, which would be a reckless

assumption.

BACKGROUND

Federal funding of abortion became an issue soon after the U.S. Supreme Court, in

its 1973 ruling in Roe v. Wade, invalidated the laws protecting unborn children from

abortion in all 50 states.  The federal Medicaid statutes had been enacted years before that

ruling, and the statutes made no reference to abortion, which was not surprising, since

criminal laws generally prohibited the practice.  Yet by 1976, the federal Medicaid

program was paying for about 300,000 elective abortions annually,  and the number was3

escalating rapidly.   If a woman or girl was Medicaid-eligible and wanted an abortion,4

then abortion was deemed to be “medically necessary” and federally reimbursable.    It5

should be emphasized that “medically necessary” is, in this context, a term of art – it

conveys nothing other than that the woman was pregnant and sought an abortion from a

licensed practitioner.6

That is why it was necessary for Congressman Henry J. Hyde (R-Il.) to offer,
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beginning in 1976, his limitation amendment to the annual Health and Human Services

appropriations bill, to prohibit the use of funds that flow through that annual

appropriations bill from being used for abortions.  

Unfortunately, the pattern that we saw established under Medicaid was generally

replicated in other federally funded and federally administered health programs:  Where

general health services have been authorized by statute for any particular population,

elective abortions ended up being funded, unless and until Congress acted to explicitly

prohibit it.  In diverse federal health programs, federal funds were used to subsidize

abortions, not because Congress had explicitly mandated or explicitly authorized

subsidies for abortions, but because administrators and the federal courts interpreted any

type of general language authorizing health coverage as implicitly authorizing and

mandating abortion coverage.  Moreover, administrators and courts accepted the premise

that if a woman or girl was pregnant and sought an abortion, then that abortion was, by

definition, “medically necessary” or otherwise a legal entitlement.  

Many other examples could be given to illustrate this principle, but I will cite just

one more here:  In 1979, Congressman Hyde wrote to the Indian Health Service to inquire

as to why that agency was paying for elective abortions.  He received this response:

You ask where the Indian Health Service is specifically permitted in authorizing

legislation to pay for abortions.  Neither abortion nor any other medical procedure

or health service, nor the payment for such is specifically provided in authorizing

legislation.  The authorizing legislation for IHS is the Snyder Act (25 U.S.C. 13)

which permits the expenditure of appropriated funds for the ‘benefit, care, and

assistance of the Indians throughout the United States’ for a number of purposes
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including the ‘relief of distress and conservation of health.’. . . All current

requirements having been met, and procedures followed, we would have no basis

for refusing to pay for abortions.7

Given this pattern, beginning in the late 1970s, there were many battles over

whether to exclude abortion from one or another specific program.  Over time,

restrictions were applied to nearly all of them – in a piecemeal, patchwork fashion.  Many

of these protections were achieved, at least initially, through limitation amendments to

various appropriations bills, and to this day, that is what many of them remain.  They are

called “limitation amendments” because they limit the expenditure of funds for a specific

purpose – in this case, abortion – but this is a disfavored form of legislation.  For one

thing, there are procedural constraints, especially in the House of Representatives, which

at times pose difficulties in offering detailed language that is contoured to a particular

program.  More importantly, these limitation amendments expire with the term of each

appropriations bill, which is never more than one year.  Unless each limitation is renewed

by Congress and the President at least annually, it will lapse, and the program in question

will revert to the default position of subsidizing abortion without restriction.

Some of these pro-life policies have indeed been lost for varying periods because

of their transient nature.  I will give you one quite current example.  In 2009, President

Obama proposed, in the White House budget recommendations, removal of a

longstanding ban on the use of appropriated funds to pay for elective abortion in the

District of Columbia – which is, of course, a federal enclave, placed under the exclusive
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legislative authority of Congress by Article I of the Constitution.  An appropriations bill

incorporating this recommendation passed the House over our objections, was then

wrapped into a huge omnibus funding bill, and enacted into law.   So today, because of8

the action of the 111  Congress and the Obama White House, congressionallyth

appropriated funds may be used for abortion for any reason, at any point in pregnancy,9

right here in the Nation’s Capital.

It is our position, therefore, that when Congress creates or reauthorizes a health or

health insurance program, it should write the appropriate abortion policy language into

the law itself.  That is what was done, for example, when Congress created the State

Children’s Health Insurance Program (SCHIP) in 1997.  It was generally recognized that

this proposed program would end up funding abortions for children under age 18 without

limitation if there was no explicit restriction, so such a restriction was written into the

base statute.  During more recent Congresses there were debates over various issues on

bills to reauthorize SCHIP, but there was no fight over abortion policy, because that issue

had been addressed explicitly when the program was created.

This is the approach that we advocated during the 111  Congress with respect toth

health care restructuring.  NRLC did not take a position on many of the structural issues

that dominated much of the debate, such as whether or not there should be a “public

option” insurance plan.  But we strongly advocated that all programs created or modified

by the health care bill should be governed by explicit, permanent language to apply the
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principles of the Hyde Amendment to the new programs.  By “the principles of the Hyde

Amendment,” I mean no federal funding of abortion, and no federal subsidies for health

plans that include coverage of abortion, with very limited exceptions.

I wish here to underscore what some people have tried hard to obscure:  The

language of the Hyde Amendment, as it has long been applied to appropriations within

the Health and Human Services appropriations purview, prohibits not only direct federal

funding of abortion procedures, but also provides, “None of the funds appropriated in this

Act, and none of the funds in any trust fund to which funds are appropriated in this Act,

shall be expended for health benefits coverage that includes coverage of abortion. . . .

The term ‘health benefits coverage’ means the package of services covered by a managed

care provider or organization pursuant to a contract or other arrangement.”  [italics added10

for emphasis]

Nevertheless, during the 111  Congress, some critics of the Stupak-Pittsth

Amendment claimed that it would go far beyond the principles of the Hyde Amendment –

that the amendment, as Congresswoman Nita Lowey (D-NY) said on the House floor on

November 7, 2009,  “puts new restrictions on women’s access to abortion coverage in the

private health insurance market even when they would pay premiums with their own

money.”  This claim was rated flatly “false” by PolitiFact.com, which wrote, “In fact,

women on the exchange who pay the premiums with their own money will be able to get

abortion coverage.  So we find her statement False.”11
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Phraseology similar to the Hyde Amendment language is found in the abortion-

related provisions that govern other federal health insurance programs – for example, the

laws that currently govern SCHIP and the Federal Employees Health Benefits (FEHB)

Program.12

I would add that, when a federal program pays for abortion or subsidizes health

plans that cover abortion, that constitutes federal funding of abortion – no matter what

deceptive labels or gimmicks might be employed to conceal the reality.  The claim, made

by advocates of PPACA and its precursor bills during the 111  Congress, that a federalth

agency can send checks to abortionists to pay for abortions, but without employing public

funds, amounts to a political hoax.  The federal government collects monies through

various mechanisms, but once collected, they become public funds -- federal funds. 

When government agencies use such funds to pay for abortions, that is federal funding of

abortion.13

Beyond the question of abortion subsidies, during the 111  Congress, we alsoth

strongly advocated that health care legislation must contain robust protections for health

care providers who do not wish to collaborate in providing abortions.  Finally, we

advocated strong language to prevent any of the multitude of administrative authorities

created by the health care legislation from being used to mandate expansions of abortion

“services.”

The bill that initially passed the House of Representatives on November 7, 2009,
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H.R. 3962 (111  Congress), fulfilled all those goals, Mr. Chairman.  This was not true ofth

the bill when it emerged months earlier from the Energy and Commerce Committee,

however.  The committee-reported H.R. 3962 contained some conscience protection

language and some anti-mandate language, but it also contained explicit and permanent

authorizations for federal government subsidies of abortion, both through a huge new

premium-subsidy (tax credit) program and through a proposed “public option.”  14

Fortunately, however, the corrective amendment that you offered on the House floor,  in

concert with Congressman Bart Stupak (D-Mi.), was adopted, 240-194.   Your

amendment to H.R. 3962 replaced those abortion-authorizing provisions with permanent

language to prohibit any component of the bill from being used to subsidize abortion or

health coverage of abortion, with exceptions for life of the mother, rape, and incest.  (The

key operative phrase in the amendment was, “No funds authorized or appropriated by this

Act (or an amendment made by this Act . . .”)

Unfortunately, the bill that came back from the Senate, the PPACA, contained

vastly different abortion-related provisions – provisions directly at odds with the

principles of the Hyde Amendment.  I would place the blame for that, in the first instance,

on the shoulders of President Obama, who lamented the House’s action in adopting the

Stupak-Pitts Amendment, and whose subordinates worked actively to block such

language in the U.S. Senate – although the blame is fairly shared with the Democratic

leadership in both houses.
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We recognized from the outset, of course, that the President entered the fight over

health-care restructuring with a long history of hostility to limitations on abortion of any

kind, and consistent opposition to any limitations on government funding of abortion.  

On July 17, 2007, then-Senator Obama appeared before the annual conference of

the Planned Parenthood Action Fund.  Speaking of his plans for “health care reform,”

Obama said, “In my mind, reproductive care is essential care.  It is basic care, and so it is

at the center and at the heart of the plan that I propose.”  He stated that, “What we're

doing is to say that we’re going to set up a public plan that all persons and all women can

access if they don’t have health insurance.  It’ll be a plan that will provide all essential

services, including reproductive services.”  Under his plan, he explained, people could

choose to keep their existing private health care plans, but “insurers are going to have to

abide by the same rules in terms of providing comprehensive care, including reproductive

care . . . that’s going to be absolutely vital.”  15

The original bills introduced in the House and Senate by Democratic leaders in

2009 contained provisions that would have fulfilled every abortion-expanding component

of Senator Obama’s pledge.  However, the president ultimately did not obtain, in the

PPACA, every pro-abortion component that he had mentioned as his goals.  For example,

he did not get an explicit mandate that private insurers must cover abortions in every

health plan.    [See PPACA §1303(b)(1)(A), 42 U.S.C. 18023]   Nevertheless, the16

PPACA as enacted contains multiple components under which federal subsidies for
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abortion are authorized, implicitly and even explicitly, and that predictably will result in

such funding in the future -- unless the law itself is repealed, or unless the law is amended

by enactment of the legislation that is the subject of this hearing, the Protect Life Act, or

by enactment of a uniform, government-wide policy, as embodied in the No Taxpayer

Funding for Abortion Act (H.R. 3, 112  Congress).  th

ABORTION-EXPANDING COMPONENTS OF PPACA

We offer here only the briefest summary of what we see as the objectionable

components of the PPACA with respect to abortion subsidies.  However, I submit with

this testimony an affidavit that I executed, dated October 28, 2010, that explains four of

the major components of the bill that authorize subsidies for elective abortion.   It is17

presented in the form of an affidavit because it is an adaption of an earlier and very

similar affidavit that was requested as part of an administrative proceeding before a state

regulatory body.  This affidavit addresses only abortion subsidy issues.  It does not

address other serious abortion-related deficiencies of the PPACA, those being inadequate

protections against abortion-expanding administrative mandates and gravely deficient

conscience protection language, but the Protect Life Act would address those two

concerns as well.

The affidavit focuses primarily on our objections to authorization for abortion

coverage under the Pre-Existing Condition Insurance Plan program (affidavit paragraphs

37-49), federal subsidies for private health plans that cover elective abortions (paragraphs
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50-54), authorization for abortion funding through Community Health Centers

(paragraphs 55-57), and authorization for inclusion of abortion coverage in health plans

administered by the federal Office of Personnel Management (paragraph 65).  We note

that this is not an exhaustive list – there are other components that also lack satisfactory

abortion language, including those dealing with the Indian Health Service.  In the

affidavit, we cite many documents from sources outside our organization, which are also

accessible on our website.

There is nothing in the PPACA that remotely resembles the Stupak-Pitts

Amendment.  There are certain apparent abortion limitations, but for the most part they

are cosmetic.  Instead of the bill-wide language that would have permanently applied the

Hyde Amendment principles to the new programs, we find a hodge-podge of artful

exercises in misdirection, bookkeeping gimmicks, loopholes, ultra-narrow provisions that

were designed to be ineffective, and/or provisions that are rigged to expire.  18

I would exempt from that negative characterization the provision [PPACA

§1303(a)(1) 42 U.S.C. 18023] that allows individual states to pass legislation to keep

abortion out of the health plans that participate in the exchanges in those states.  We

encourage state legislatures to avail themselves of this option.  But, even where a state

does this, it does not address the other fundamental problems with the PPACA – and the

taxpayers in such a state will still be paying to subsidize abortion-covering insurance

plans in other states, and the other abortion-expanding components of the law.
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EXECUTIVE ORDER 13535

The PPACA was unable to achieve House passage for a period of more than two

months, in early 2010, in substantial part because a small group of House Democrats,

most often identified with Congressman Stupak, refused to support the Senate-passed bill

precisely because of the array of abortion-expanding components that I have described. 

Regrettably, a number of the members of this group, after efforts to obtain a vote on

remedial language were unsuccessful,  abandoned their resistance and voted for the bill,19

proclaiming that the abortion problems were corrected by Executive Order 13535 ((75

Fed. Reg. 15599 (2010)), which was signed by President Obama on March 24, 2010.  

Executive Order 13535 has the hallmarks of a primarily political document.  It was

carefully crafted to provide as much as possible in the way of political “optics,” by which

I mean rhetorical political “cover” for certain members of Congress, while at the same

time containing as little as possible in “force of law” provisions that would offend the

pro-abortion advocacy groups with which President Obama has long been allied.

The assessments of the Order made by some prominent advocates on the pro-

abortion side of the debate are, I believe, consistent with our judgment.   For example,

Cecile Richards, the president of the Planned Parenthood Federation of America (PPFA),

the nation’s largest abortion provider, said that the Order amounted to “a symbolic

gesture” (USA Today, March 25, 2010).

The language of Section 1 of the Order is purely discursive and rhetorical; it
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contains no binding directives from the chief executive to his subordinates whatsoever. 

The two operative sections of the Executive Order (Sections 2 and 3) are focused on only

two of the components of the massive law, and do not truly correct the abortion-related

problems even with respect to those two components, for reasons described in detail in

the affidavit referenced earlier.  Still less does the Order establish any PPACA-wide or

government-wide barrier to federal subsidies for abortion, as some have claimed.  

The fourth and final section of the Order reiterates that the Order must be

construed consistently with applicable laws and does not affect pre-existing agency

authorities – which underscores why it is the language of the law that really matters here,

and why enactment of remedial legislation is essential.

THE FIRST DEMONSTRATION

The first major component of the PPACA to be implemented, the Pre-Existing

Condition Insurance Plan (PCIP) program, a 100% federally funded program, provided a

graphic demonstration of the problem:  The Department of Health and Human Services

approved plans from multiple states that would have covered elective abortions.  NRLC

documented this and blew the whistle in July, 2010, which produced a public outcry, after

which DHHS announced a discretionary decision that the PCIP plans would not cover

elective abortions.  Commentators on all sides of the issue were in agreement about one

thing:  Coverage of elective abortions within this new, 100% federally funded program

was not impeded by any provision of the PPACA, and was not even addressed in
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Executive Order 13535.

On the same day that DHHS issued its decision to exclude abortion from this

program – July 29, 2010 – the head of the White House Office of Health Reform,

Nancy-Ann DeParle, issued a statement on the White House blog explaining that the

discretionary decision to exclude abortion from the PCIP “is not a precedent for other

programs or policies [under the PPACA] given the unique, temporary nature of the

program . . .”   Laura Murphy, director of the Washington Legislative Office of the

American Civil Liberties Union, said, “The White House has decided to voluntarily

impose the ban for all women in the newly-created high risk insurance pools. . . . What is

disappointing is that there is nothing in the law that requires the Obama Administration to

impose this broad and highly restrictive abortion ban.”  (“ACLU steps into healthcare

reform fray over abortion,” The Hill, July 17, 2010.) 

PUBLIC OPINION

Mr. Chairman, we are confident that the great majority of Americans are in

agreement with the policy goals embodied in your legislation, and in the No Taxpayer

Funding for Abortion Act.  I will cite just a few of the many polls that demonstrate this. 

According to a Quinnipiac University poll from January 2010, 67% of Americans are

opposed to allowing public funds to pay for abortion through health care.  This included

68% of women (and 65% of men), and 47% of Democrats.   A 2010 Zogby/O’Leary poll20

found that 76% of Americans said that federal funds should never pay for abortion or
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should pay only to save the life of the mother.   A September 2009 International21

Communications Research poll asked, “If the choice were up to you, would you want

your own insurance policy to include abortion,” to which 68% of respondents answered

“no” and only 24% answered “yes.”22

THE HYDE AMENDMENT AND “ABORTION REDUCTION”

Mr. Chairman, during his quest for the Democratic presidential nomination, then-

Senator Obama and his campaign went to great lengths to emphasize his unblemished

record of opposition to limitations on abortion, including opposition to parental

notification laws  and bans on partial-birth abortion,  and including his support for23 24

repeal of the Hyde Amendment.   He even advocated elimination of the very modest25

federal support available for crisis pregnancy centers.   After securing the nomination,26

however, he adopted a rhetorical line of advocating government policies to reduce the

number of abortions.  For example, at the August 17, 2008 Saddleback Forum, Senator

Obama said,  “So, for me, the goal right now should be -- and this is where I think we can

find common ground . . . how do we reduce the number of abortions?”

So let us talk about “abortion reduction.”  There is abundant empirical evidence

that where government funding for abortion is not available under Medicaid or the state

equivalent program, at least one-fourth of the Medicaid-eligible women carry their babies

to term, who would otherwise procure federally funded abortions.  Some pro-abortion

advocacy groups have claimed that the abortion-reduction effect is substantially greater –
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one-in-three, or even 50 percent.  For example, a 2010 NARAL factsheet contains this

statement:

A study by the Guttmacher Institute shows that Medicaid-eligible women in states

that exclude abortion coverage have abortion rates of about half of those of women

in states that fund abortion care. This suggests that the Hyde amendment forces

about half the women who would otherwise choose abortion to carry unintended

pregnancies to term and bear children against their wishes.27

But even if we stick with a conservative 25 percent abortion-reduction figure, it means

that well over one million Americans are walking around alive today because of the Hyde

Amendment.28

Many of the voices raised against the Protect Life Act and the No Taxpayer

Funding for Abortion Act think that those million-plus individuals, who now number

among your collective constituents, should not have been born.  Indeed, over the years,

some critics of the Hyde Amendment policy have quite explicitly argued for federal

funding of abortion as a cost-saving expedient.   29

Whatever their motivations, if these groups and their congressional allies had

succeeded in their efforts to block the Hyde Amendment, these million-plus children

would not have been born.  Their birth was, according to a 2007 Guttmacher Institute

monograph, a “tragic result” of the Hyde Amendment:

Perhaps the most tragic result of the funding restrictions, however, is that a

significant number of women who would have had an abortion had it been paid for

by Medicaid instead end up continuing their pregnancy.30
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Mr. Chairman, anyone who thinks that the million-plus Americans that walk

among us today because of the Hyde Amendment, constitute a “tragic result,” should vote

against your bill.  Those who believe otherwise, we respectfully submit, should vote for

the Protect Life Act, and for the No Taxpayer Funding for Abortion Act as well.

We believe that the Hyde Amendment has proven itself to be the greatest domestic

abortion-reduction law ever enacted by Congress.   If the principles of the Hyde

Amendment are applied to the PPACA, or to whatever legislation may ultimately replace

PPACA, then the lifesaving effects that we have already seen will be multiplied, and this

a goal that our organization regards as the furthest thing from a tragedy.

Thank you.

v7.1:  February 7, 2011, 12:22 PM EST
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