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By NRLC Federal Legislative Office

The New Mexico Supreme
Court has ruled that the state’s
“Equal Rights Amendment”
(ERA) requires the state to pay
for abortion on demand for poor
women.

The ruling validates years of
warnings by NRLC and others
that ERAs can be used as power-
ful pro-abortion legal weapons,
unless they are suitably amend-
ed.

The New Mexico case involved
Medicaid, the joint federal-state
program that provides medical
services for low-income people.
Under the Hyde Amendment, the
federal government does not pay
for abortions under the program,
except in cases of danger to the
life of the mother, rape, or incest.
In New Mexico, a state human
services department rule also pro-
hibited the use of state funds for
Medicaid abortions, with the
same three exceptions.

The state’s pro-life policy was
challenged in a lawsuit filed by
state affiliates of Planned
Parenthood and of the National
Abortion and Reproductive Rights
Action League (NARAL). These
groups argued that the state poli-
cy violated several provisions of
the New Mexico Constitution,
including the state ERA, which
was adopted in 1973.

In a 5-0 ruling handed down on
November 25, the New Mexico
Supreme Court agreed that the
state’s refusal to fund elective
abortions violated the state ERA.
The court ordered the state to
pay for all so-called “medically
necessary” abortions. Within the
context of abortion law, “medical-
ly necessary” is a legal term of art

that simply means that the abor-
tion was performed by a licensed
professional. Thus, the order
actually requires the state to pay
for abortion on demand for
Medicaid-eligible women. (See
sidebar on this page.)

Writing for the court, Justice
Pamela Minzner wrote that the
state’s rule “undoubtedly singles
out for less favorable treatment a
gender-linked condition that is
unique to women.”

She also wrote, “Under the
Department’s regulations, there
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is no comparable restriction on
medically necessary services
relating to physical characteris-
tics or conditions that are unique
to men. Indeed, we can find no
provision in the Department’s
regulations that disfavor any
comparable, medically necessary
procedure unique to the male
anatomy.”

The ruling was based entirely on
the state ERA, which says,
“Equality of rights under law
shall not be denied on account ot
the sex of any person.”
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What Does “Medically Necessary” Really Mean?

As reported in the article on this page, in November the New Mexico
Supreme Court ordered that state to pay for all so-called “medically nec-
essary” abortions for Medicaid-eligible women.

To the layperson, the term “medically necessary” suggests that an
abortion is performed because of some sort of medical emergency arising
from a woman'’s pregnancy. However, under federal court decisions going
back more than 20 years. “medically necessary abortion” is a legal term
of art which simply means that an abortion is performed by a licensed
medical professional.

Thus, a decision to pay for “medically necessary” abortions under
Medicaid is in fact a decision to pay for all abortions performed on
Medicaid-eligible women — the vast majority of which are performed
simply as a method of birth control.

Pro-abortion advocacy groups understand this very well. A few
examples:

* In 1993, William Hamilton, vice president of the Planned Parenthood
Federation of America, told Knight-Ridder Newspapers that “medically
necessary” abortions include “anything a doctor and a woman construe to
be in her best interest, whether prenatal care or abortion” (Philadelphia
Inquirer, Sept. 8, 1993).

* The National Abortion and Reproductive Rights Action League
(NARAL) defined “medically necessary” as “a term which generally
includes the broadest range of situations for which a state will fund
abortion” (Who Decides? A Reproductive Rights Issues Manual, 1990).

* A senior Clinton Administration health official told Congress, “When
weTre talking about medically necessary or appropriate [abortion]
services we are also talking about all legal services” (Judith Feder,
principal deputy assistant secretary for planning and evaluatlon
Department of Health and Human Services, Jan. 26, 1994).



